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'8 The Securities Division (“Division™) of the Arizona Corporation Commission

19 || (“Commission”) hereby responds in opposition to the Respondents’ Proposed Hoffmann

20 || Deposition Excerpts for the following reasons. First, Respondents seek to have the Administr;ative
21 || Law Judge view all of day two (i.e., approximately four hours) of the video of the Hoffmann

22 || Deposition. Day one lasted approximately eight hours. It is important to point out that Mr.

23 || Hoffmann’s deposition was taken by the attorneys for the plaintiffs in the pending civil class action
24 || lawsuit for the sole purpose of attempting to establish sufficient “facts” to support their Motion for

25 || Leave to File an Amended Complaint against Mr. Hoffmann’s employer, Quarles & Brady.

26 || Accordingly, the form of the questions was leading (i.e., cross-examination style), to which Mr.
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Hoffmann’s attorneys routinely objected. The result, the examination was acrimonious and
antagonistic. Accordingly, it would be difficult for the Administrative Law Judge to determir:}c
whether Mr. Hoffmann was uncomfortable with the “questions” rather than being frustrated With
the fact that words were being “put into his mouth” in an antagonistic manner over protracted;
period of time. Should Respondents’ desire to have the Administrative Law Judge again obsérve
M. Hoffmann’s demeanor, then they should be required to present him in person for examination.

Second, in addition to the two exhibits which are the subject of the Motion to Reopen ]
Hearing, Respondents seek to include substantive evidence regarding an additional nine exhibits
which were not admitted into evidence during the administrative hearing without allowing thé
Division the opportunity to examine Mr. Hoffmann regarding those same exhibits.! This is
extremely prejudicial to the Division, whether the testimony is included in the form of the video or
the written transcript. With the exception of one exhibit which was a chart prepared by Mr.
Hoffmann during his deposition, Respondents have already conceded that all of the remaining
exhibits were in the possession of the Respondents at the time of the administrative hearing. They
nevertheless chose not to examine Mr. Hoffmann regarding those exhibits at that time. Electihg a
new strategy, Respondents now seek not only to include substantive evidence regarding these: :
additional nine exhibits in the administrative hearing record, but also to deprive the Division éf the
opportunity to examine Mr. Hoffmann in a manner which would allow Mr. Hoffmann to provide in
his own words all relevant information regarding those same documents. In addition, the
Respondents seek to exclude ten pages of day two of the deposition transcript (i.e., page 314, line
22 through page 324, line 1) in which Mr. Hoffmann was able to elaborate and/or clarify his -
responses to opposing counsel’s leading questions.

Finally, the only relevant portion of the Hoffmann Deposition transcript with respect to the

! Specifically, the additional nine Hoffmann Deposition exhibits are Exhibits 66 (handwritten chart) through 70,73, 74,
76 (first two pages), and 79 are not in evidence in the administrative hearing record. With respect to the remaining
exhibits utilized in day two of Mr. Hoffmann’s deposition, (a) Exhibits 75, 76 (last page only), 77, 78, and 80 were
admitted into evidence in the administrative hearing as Exhibits S-22(m), S-45(c), $-45(d), S16(b) (as completed by an
investor), and S-17 (as completed by a different investor); and (b) Exhibits 71 and 72 are the subject of the Motion to
Reopen Hearing.
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Motion to Reopen Hearing are page 282, line 2 through page 292, line 7 and Exhibits 71 and 72.

For the reasons set forth above, the Division opposes the inclusion of the videotape as well

as any other portion of the Hoffmann Deposition other than page 282, line 2 through page 292, line

7 and Exhibits 71 and 72 in administrative hearing record.

RESPECTFULLY SUBMITTED this 23" day of December, 2011.
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